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P R O C E E D I N G S 

COURTROOM DEPUTY:  Good morning.  This Honorable

Court is now in session; the Honorable Amit P. Mehta

presiding.

Your Honor, we are now on the record for

Civil Case 25-3899, City of Saint Paul, Minnesota, versus

Christopher Wright, et al.

Your Honor, present for the parties is

Daniel Jacobson and Kelsey McElveen for the plaintiffs.

And counsel for the defendant, Daniel Riess.

THE COURT:  All right.  Good morning, everyone.

Mr. Riess, hopefully there are no fire alarms

going off over there today.

Okay.  So where do things stand?  

Why don't we start with Mr. Jacobson.

MR. JACOBSON:  Yes, Your Honor.  Thank you.

We very much appreciate Mr. Riess' efforts to sort

of shuttle back and forth between his client and us to see

if we could reach a resolution here.  

But after much back-and-forth over the day

yesterday and this morning, it's plaintiffs' conclusion that

we're at an impasse and we're not going to be able to break

that impasse, and that, you know, our ask at this point

would be to go forward under the proposed sequence of events

that we set forth yesterday.
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I'm happy to go into details as to why that is,

Your Honor, but that's sort of big picture where we're at.

THE COURT:  Okay.

Yeah, if you would sort of provide some details,

it might be helpful to think through next steps.

MR. JACOBSON:  Yeah, absolutely.

So this relates -- it's sort of mixed factual and

legal issue relating to -- somewhat to the questions

Your Honor asked government counsel yesterday about,

is there a difference between a primary reason versus the

primary reason and how does that relate to the legal

standard.

In their papers in this case, the government's

position was that we have to show that it's -- the sort

of -- an impermissible reason was the only reason for

differential treatment, the sole reason.  And yesterday,

government counsel seemed like was stepping away from that.

But when we reviewed the transcript, it's not -- it's

muddied.

And so we asked if, you know, a stipulation could

include, in part, a legal stipulation that if this Court

finds, as a matter of law, which is an open question, that

the sort of blue state status is not a legitimate or

rational government interest for different -- treating

people differently, then the fact that it was a primary
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reason would be sufficient as a matter of law to make out an

equal protection violation, and the government was not able

to agree to that.

And so given that -- you know, we think --

we would be setting ourselves up poorly for potential appeal

or otherwise if we don't have an opportunity to establish as

a factual matter that this was the sole reason why there was

differential treatment here under what the government has

set forth in its papers it believes is the standard.

There's other issues as well, but that's really the big one.

I mean, it sort of -- at the end of the day, and

I don't begrudge them for this, the government is trying to

phrase things with an eye towards a potential appeal, but

for that same reason, the phrasing is in a way that is not

something we feel comfortable agreeing to.

THE COURT:  Okay.

Mr. Riess, can I ask you:  What is the

government's position as to the legal requirement, to the

extent that there is one, in terms of making a showing about

the rationale for the action?

You know, yesterday I had at least posited that --

you know, yes, it's true that this, you know, standard had

come up, but largely in the context of race discrimination

and that -- those types of cases.  

And that ultimately I think what the Court has
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said that, you know, ultimately -- the ultimate question is

just a question of rational basis scrutiny.  Is there a

rational relationship between classification and the

government objective and that there isn't necessarily a

reason to get into whether there was more than one reason

for creating the classification.

But what's the government's position as to what

the standard requires, what showing is required here to

establish an equal protection claim?

MR. RIESS:  Sure, Your Honor.

Is the same as we stated yesterday, that a

primary -- and we don't really see much of a difference in

daylight between a primary or the primary reason, but it is

sufficient that a primary reason for, you know, making the

allegedly disparate treatment suffices to, you know, to make

a showing for purposes of equal protection.

THE COURT:  So would you agree then that if there

were to be a stipulation, that a primary reason versus the

primary reason -- or the primary reason -- that a primary

reason for the decisions here was the sort of blue state

status, that the government would not then take the position

here or on appeal that an a primary reason showing is not

sufficient to make out an equal protection claim?

MR. RIESS:  That's correct, Your Honor.

And if I could just sort of take a step back and
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speak to it.

I don't fault plaintiffs' counsel, but I just want

to -- is his, you know, explanation of the sequence of

events was correct.

But the reason for not, you know, having that in

is, we just -- we didn't think it was necessary and we

thought it would be strange to be stipulating to what the

parties think the law is.  

We think that, in the end, the Court can make that

determination.  We aren't trying to have a bait and switch,

have our cake and eat it too.  You know, we think it's

sufficient to stipulate to the facts.  

And consistent with what we said yesterday, yes,

we stand by our representation that it would be sufficient

for equal protection purposes to find that a primary reason

for the -- you know, the termination decisions at issue here

will -- is because of location in blue states.

THE COURT:  Okay.

Mr. Jacobson, does that give you some comfort

about your concern?

MR. JACOBSON:  I guess I would -- maybe.

I want some clarity on what was just -- that a

primary reason -- I guess I would ask:  Is the government

conceding that if the government -- if the Court finds --

a court finds that that primary reason is not a legitimate
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governmental reason for differentiating that, that that

suffices?

That's the nub of it.

THE COURT:  Mr. Riess?

MR. RIESS:  I'm sorry, Mr. Jacobson, could you

complete the question.

MR. JACOBSON:  If Judge Mehta or a different,

you know, higher court finds that this primary reason that's

been offered for differentially treating awardees is not a

legitimate basis upon which the government treats people

differently, that that suffices to establish equal

protection violation?

MR. RIESS:  Without in any way saying that,

you know, we reserve all rights to, you know, explain that

we believe we have put forward, you know, a legitimate

interest, with that and reserve our rights as to that,

with that caveat, we agree that, you know, if the Court were

to make that finding, it would be sufficient.

MR. JACOBSON:  When you say you have put forward a

legitimate reason, which reason is that?  Just to make sure

I'm understanding.

MR. RIESS:  Certainly.

Throughout briefing and during oral argument,

we have explained that we believe that the government can

take geographical consideration and political consideration
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into account.

We also had explained that prior to the October

termination dates, that DOE had made individualized

determinations as to whether or not a broader group of

grantees should be terminated.

MR. JACOBSON:  So, Your Honor, that last piece is

the other thing that we haven't gotten to yet that causes us

major heartburn, which is the language the government has

proposed embeds the notion that sort of these final

decisions to terminate had already been made and this was

just a question of when notice was provided.

And so obviously we don't agree to that factual

premise, and so we tried to go back and forth on ways to

sort of work around that without anybody conceding anything

either way, but it hasn't happened to date.

And so if that's going to be the position,

you know, here on appeal, that's challenging for us, because

then we wouldn't have a chance to disprove that.

MR. RIESS:  If I can respond, Your Honor, please.

THE COURT:  Sure.

MR. RIESS:  So I guess, number one, we have two

alternatives on that.

The first alternative, as we explained to

plaintiffs, is that, number one, with our original

stipulation, we are not asking for plaintiffs to give their
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imprimatur.  We are simply saying that these are things that

defendants stipulate not to contest these factual

assertions.  So, you know, we understand that plaintiffs may

subjectively think that they're giving -- you know, they're

necessarily giving an imprimatur to, but we respectfully

disagree with that.  That's one.

That said, Your Honor asked us to work

cooperatively together, and we came up with alternative

language that we proposed to plaintiffs this morning that

does not contain any mention of the -- you know, of

whether -- of the prior determinations.  It's two sentences.

I'm happy to read those for the Court today.  We're happy to

have the Court enter that as the stipulation instead.

Either one gets us to the same place.

THE COURT:  Okay.

MR. RIESS:  So it's short; it's two sentences.

As before, it begins:

"For the purposes of this litigation, with respect

to the seven financial awards at issue, defendants stipulate

not to contest the following factual assertions," followed

by two sentences.

Sentence 1:  "The seven terminated awards, all of

which have prime awardees in blue states, are comparable to

certain other DOE awards that, A, are to primary awardees

not in blue states, and, B, did not receive letters
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terminating their awards in October 2025."

That's sentence one.

I'm happy to repeat that if the Court didn't --

THE COURT:  Got it.

MR. RIESS:  Okay.

Sentence 2.

And this is similar to the one prior.

"A primary reason for the selection of which DOE

grant termination decisions were included in the October

2025 notice tranche was whether the grantee was located in a

blue state."

So that's the revisions -- revised stipulation

language.  It contains no mention of prior individualized

determinations.

We're fine -- as I said, we are fine with either

one.  We think it gets us to the same place.  If plaintiffs

have an objection to the first one, we think the second one

satisfies it.

MR. JACOBSON:  May I just weigh in on the second

one?  

I'm sorry, I don't mean to interrupt if Your Honor

has questions.

THE COURT:  No.  

When you say the "second one," I take it you mean

what you just read this morning?
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MR. JACOBSON:  Yes.

THE COURT:  Right.  Okay.

MR. JACOBSON:  Sorry, the piece --

So the second one Mr. Riess just read said,

"A reason for the selection of which DOE grant termination

decisions were included in the October notice tranche."

So that's where our problem is, is it presupposes

that there were a broad -- there were grant termination

decisions and they were just selecting of which ones to

provide notice in October of 2025.

And so what we don't want is to get a ruling in

our favor in this case, and they say, okay, you can go back

to the status quo from September 30th, which is, we had

already decided to terminate these.  And so nothing changes

we'll change when you get notice to a different time or

something, but they're just, you know, on ice indefinitely.

I realize that it's subtle, but it seems quite

meaningful to us.

THE COURT:  Yeah, look, I get your point and

I understand it.

I think the question in my mind is, at least as

you all had briefed the theory of your case, it was that

there, in fact, had been a long list of grant terminations

identified, and that among that list were -- you know,

this is the list that was leaked to the media, there were
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grantees in both blue and red states, and it was only the

blue state grantees that were terminated.

Now, I guess maybe what you're disputing is the

characterization of that list.

MR. JACOBSON:  Yes.

So if I may clarify that, Your Honor.

Our position is that DOE official -- like, we

don't just dispute that it seems clear that somebody -- some

DOE program official recommended for termination that full

list, but that no final termination decisions had been made

up until, you know, the moment that Russ Vought issued that

social media post or right before it, and that still no

final determination decisions had been made in terms of the

ones in the not-blue states, and so conceding that, you

know, they had and this was just a matter of notice is

problematic.

If I may offer, Your Honor, we had alternative

language we had proposed, if I could just read it to try to

be neutral on this.  So neither side is just giving, which

was just -- this is what we had offered the government.

"A primary reason why DOE sent letters terminating

awards to recipients located in blue states in October of

2025 but not send letters terminating awards to comparable

ones in not-blue states was that the awardee was located in

a blue state."
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And so we thought that was just sort of a way to

try to meet in the middle and say, it's -- you know, we're

not conceding that there were termination decisions made;

that this was notice.  We're just saying that's the reason

letters terminating awards were sent at that time.

THE COURT:  Okay.

And, Mr. Riess, I take it that's just -- that's

something that the government's not prepared to live with?

MR. RIESS:  I mean, we think that there's not a

great deal of difference, but -- you know, between those

two, but I -- you know -- I don't think it's necessary,

you know, to have -- if we could take a step back.

I mean, this is -- plaintiffs have pleaded,

you know, First Amendment and equal protection claims.

These aren't claims as to the -- you know, the individual

as -- to the correctness or incorrectness as to any

individual grant.  That would be an APA claim, which they

haven't brought.

So, you know, we largely think that, you know,

this objection, we -- you know, we understand it, but the

broader picture here is just that, you know, were there two

sets of classes and was there treatment of the subset of

classes a primary reason for which was, you know, location

in a blue state.  That's what our -- you know -- those are,

you know, the facts that the Court asked us to provide.
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That's what this covers.

THE COURT:  So let me ask you this, Mr. Jacobson.

Would your concerns be mollified if there were to

be some statement added to the stipulation the government

proposed to the effect of, you know, that this stipulation

is applicable only as to these proceedings and for no other

purpose?

In other words, if your -- your concern seems to

be that if there's future action taken against your clients

against their interests, then what you're admitting to or

what you're not -- I should say, the defendants are not

disputing, would somehow come back and haunt you in a

separate litigation or in related litigation?

And if there were to be some agreement and

understanding that the facts that have been stipulated to

are strictly for the purpose of this case as it stands in

its present posture, then that might alleviate your concern

that this kind of stipulation could come back to haunt you

in the future?

MR. JACOBSON:  I don't mean to be difficult,

Your Honor.

I think our concern is it would come back to haunt

us in this case with respect to the remedy.

THE COURT:  Okay.

MR. JACOBSON:  So one of the, you know, prayers
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for relief we had is that the Court order them to restore

these awards, which in our view would be, you know,

restoring the status quo ante and enjoining the

unconstitutional action.

My fear is if this is the stipulation, when we get

to remedies, the government will say, no, you can't order

that, because the status quo ante said these awards were

terminated, and, at most, you can just undo the notice, but

you're not getting your award and we're not going to restore

your award, and, you know -- but that doesn't really get us

anywhere.

THE COURT:  You know, I'll let Mr. Riess have a

word here, but I don't quite understand that that -- in that

construct seems to be a remedy without any real relief.

In other words --

MR. JACOBSON:  Yeah.

THE COURT:  In other words, the way I envisioned

what the remedy in this case would be if you were to

prevail, it would be essentially twofold.

It would be, you need to restore the grants and

the funding that I understand your clients were receiving at

the time the termination letters were received; and, two,

that, prospectively, the government could not terminate

these grants for this improper reason, period, full stop.

That would be the remedy.
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And I don't think I can go beyond that and say,

you have to restore the award for all time and for no other

reason can you terminate it.

MR. JACOBSON:  I agree, Your Honor.

THE COURT:  Right.

So, you know, that's my thinking in terms of what

the remedy would be if you were to prevail.  

It is, again, restoration of the award, which

I understand was something you were receiving money for and

had access to.  

At least as I understand the way these things are

done is you sort of draw down the grant money when you need

it, and so you would -- that access would be restored, and

the government would be prohibited, in the future, from

terminating the grant on the grounds that were deemed,

again, if you were to prevail, unconstitutional.

MR. JACOBSON:  So I think it's that last piece,

and I welcome Mr. Riess' thoughts.

Our worry is they would say, we're not terminating

the grants on the grounds that the Court found improper.

The grants were already terminated, decided to be terminated

because they have -- they weren't in furtherance of the

President's policy priorities.  And what we did in October

is we didn't decide to terminate them, we just sent out

notice that we had already decided that.
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And so --

THE COURT:  Well, but the grant isn't terminated

until you get notice, right?

I mean, somebody in -- maybe Mr. Riess will tell

me otherwise, but, you know, somebody can create some sort

of inchoate determination of termination, but unless there's

a -- let's put it this way:

If we were in an APA world and the facts were that

somebody made a determination to terminate but there was no

letter and you came in and said, wait a minute, you're

terminating arbitrarily and capriciously, I think the

government would say, there's been no final decision, right,

there's been no letter that's gone out that actually

announces the termination, and so -- and I think that would

be right.

MR. JACOBSON:  That's certainly our view,

Your Honor.

I'd welcome Mr. Riess' thought on whether the

government will agree with that thought, that position.

MR. RIESS:  We agree, Your Honor, that a grant is

not terminated until a grantee has been sent notice that the

grant has been terminated; that is, the notice is what gives

legal effect.

THE COURT:  Okay.

Does that help you at all, Mr. Jacobson?
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MR. JACOBSON:  Yeah.

I'm wondering if one way to work through this

issue would be, picking up -- and certainly what Your Honor

was saying, if the relief we seek and potentially obtain

would be that they can't treat these grants differently

moving forward from the comparables and similarly situated

ones, meaning, like, if those grants are still open, our

grants are still open, unless there's a different legitimate

reason they come up with.

Our point is, our goal is just to be practical

about this to make sure relief is meaningful in this case.

THE COURT:  Sure.

Look, again, my understanding of the status quo

ante is essentially that you would be restored to the hours

and the minutes before you got the letter, right?

So whatever was the set of -- whatever was going

on at DOE, whether you were on a list, not on a list,

whether somebody had made a decision, not made a decision,

I can't change any of that, right?  All I can do is restore

you to a point before you got the letter, and, therefore,

the grant is not officially terminated.

Now, you know, I think you understand this, that

say I enter the order that you want, I can't do anything

about if the government comes around the next week,

DOE comes around the next week and says, well, now we're
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terminating it because, you know, in fact, you're not --

you know, your grant is not consistent with the agency

priorities, and we're telling you that's the reason this

time, you may need to come back and litigate that, but

there's nothing I can do to prohibit them from doing that

except if it's based upon a prohibited reason,

constitutional reason that I would find to be improper.

MR. JACOBSON:  I think if the government would

agree -- and maybe this is -- that the status quo ante here

that would be restored -- in the event that the Court orders

relief, that the status quo ante was that these awards were

open and continue to be performed unless and until formally

terminated via some legitimate reason, I think that would do

the trick for us.

We just want to make sure that there's agreement

on what the status quo ante is so we all know what that

means if the Court orders relief.  And for our point of

view, the status quo ante should be the awards are operative

until they're terminated for a legal reason.

THE COURT:  Mr. Riess, do you have any

disagreement with that?

MR. RIESS:  I mean, I don't really see much

daylight between that and what -- Your Honor's point that,

I mean, the remedy here is to restore plaintiffs' -- what

they've been pleading is not, you know, an APA challenge.
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We think that any of these particular grants, you know, were

terminated improperly.

What they have is a First Amendment and a

Fifth Amendment claim that depends on, you know, the timing

of these decisions makes it constitutionally improper.  And

I mean the remedy for that is to take plaintiffs back to the

status quo ante, which is, you know, before they received

these termination decisions.

THE COURT:  I mean, I would slightly re-word it,

but I -- my -- for me, I don't think that there -- really

matters, frankly, whether a decision had been made in the

abstract somewhere at DOE about termination.

What matters is when the grant was terminated, it

was terminated and what was the reason for the termination

at the time of termination.  And if it was an

unconstitutional reason, that's within my purview and that

is something that can be remedied.  I can't do anything more

than that, it seems to me.

And so the only -- the remedy would be essentially

that the grants would be restored to the status in which

they were in the day before the termination letters were

received, and what, if anything, DOE does after that is only

limited by some sort of future injunction or, you know,

prospective relief, if that's appropriate.  

I suppose there's still this open issue, I guess,
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on whether I could order prospective relief.  But let's say

I could, I think the extent of the prospective relief would

be, you can't terminate this grant again in the future or

any of these seven grants again in the future based upon an

impermissible reason.  

Right?

MR. RIESS:  We agree, Your Honor.

THE COURT:  Mr. Jacobson, any disagreement with

that?

MR. JACOBSON:  No.  

I think the way Your Honor just phrased it,

we would be comfortable with.

THE COURT:  Okay.

And, look, I mean, you know, we haven't talked

about scope of remedy for obviously good reason, you know,

that's putting the cart before the horse, but I mean, that's

my general thinking of it.

You know, if there were to be a merits

determination in plaintiffs' favor, at least the clear

injunctive relief they could get is the restoration of the

award.

I don't know what the government's position would

be on a further permanent injunction against termination on

an unconstitutional ground.  Maybe you wouldn't object to

that, maybe you would.  I don't know.  Bottom line is that
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typically for permanent injunctions, you've got to make some

showing of possible future harm, et cetera.  

And anyway, you get my point.

So anyway, I think we've sort of reached a point

where we're all in agreement and understanding in terms of

what the potential facts are and what the potential remedy

is if there's a merits finding.  I think the question is

whether you all are now -- Mr. Jacobson, I'm primarily

looking at you -- prepared to commit this to writing and

then go from there.

MR. JACOBSON:  I think, based on the things the

government has said today, yes, that seems like a wise path.

I would ask Your Honor, just because I'm overly

paranoid these days with, you know -- the Federal Government

sometimes changes its position, let's say, in the course of

litigation or an appellate appeal, what Your Honor's

thoughts are memorializing the legal question that you were

speaking with Mr. Riess about earlier.

THE COURT:  Sorry.  You're asking me to identify

the legal question?

MR. JACOBSON:  No.  Sorry.

You were asking Mr. Riess, you know -- the thing I

identified earlier as a roadblock that they wouldn't agree

to stipulate to what I think then Mr. Riess subsequently did

agree to as part of this colloquy with Your Honor about
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the -- as a matter of equal protection law, a primary reason

would suffice, basically, if that reason was illegitimate.

THE COURT:  I mean, he said that.  We've got a

transcript.  I don't know that he could walk that back

either in this proceeding or in the Court of Appeals.

MR. JACOBSON:  Okay.

I just -- if there's some way just to note that

like we are -- I'll think about this, but that we are

foregoing our right to discovery based on that, I just --

you know, I've seen cases recently where, on appeal, the

government says, well, you know, it was worded awkwardly,

but it wasn't really meant that way.

I don't know if I'm just being too paranoid here,

but I didn't want to be in a situation where we forwent the

ability to show that it was the sole reason and then the

government says that that's actually material to the legal

standard.

MR. RIESS:  Your Honor, I think I've been,

you know, consistent both yesterday and today as to what our

position is.

You know, we think that, you know, a stipulation

should be about what facts we -- discrete, it's not what the

parties' theory of the law is.

We've made very clear that we believe a primary

reason is sufficient for equal protection purposes.
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THE COURT:  Yeah.

And I gather the related point is that the facts

would need to show no more, correct, in order to establish

liability for an equal protection violation?

MR. RIESS:  We agree with that, Your Honor.

THE COURT:  Okay.

MR. JACOBSON:  Okay.

I'll take that, Your Honor.

THE COURT:  Okay.  Good.

Well, you know, I never thought of myself much as

a mediator, but maybe so.

Okay.  So it sounds like the next step then is to

commit to writing and put signatures on a factual

stipulation.

And if that is presented to me, then I will assume

we're all in agreement, including Mr. Riess, when I did ask

him yesterday, that both sides are then prepared to

consolidate the preliminary injunction with a hearing on the

merits and that whatever opinion comes out is a final

judgment on the merits, correct?

MR. RIESS:  That is correct, Your Honor.

THE COURT:  Mr. Jacobson?

MR. JACOBSON:  Yes, Your Honor.

THE COURT:  Okay.

All right.  Great.
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Okay.

So we'll look for the stipulation, which I assume

you all can get to me by tomorrow.  And once I have that,

we'll get to the business of drafting something up and

getting you a decision, okay?

MR. JACOBSON:  Thank you, Your Honor.

MR. RIESS:  Thank you, Your Honor.

THE COURT:  Thanks, everybody.  I appreciate it.

Thanks for all the hard work.

MR. RIESS:  Thank you, sir.

(Proceedings concluded at 11:00 a.m.)
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